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BEFORE THE COURT OF JUDICIAL MAGISTRATE  1  ST   CLASS

TEZPUR, SONITPUR

Present :-  Smti Triza P. Mazinder Baruah , AJS

Judicial Magistrate 1st Class Sonitpur, at Tezpur

G.R. CASE NO :- 137 of 2017

Under Section 279/337/323/34 IPC

State of Assam

-VERSUS –

1. Gopal Barle

    Son of - Moghu Barle
    Vill: Kachubil

2. Md. Akbar Ali

    Son of – Md.  Amjat Ali 

3. Md. Rajiqul Islam

    Son of – Md. Akbar Ali

4. Md. Rafiqul Islam

    Son of – Md. Akbar Ali

        All three are residents of Pungpani
        PS- Tezpur
        Dist- Sonitpur.

-Accused persons

G.R.CASE NO: 137 of 2017



Page 2 of 14

Appeared

Learned APP for State : Smti Karabi Das.

Learned Counsel for Defence : Sri Debashis Bora.

Offence explained on : 25.05.2018.

Date of Evidence : 15.09.2018, 22.10.2018,19.03.2019,

05.07.2019, 08.08.2019,21.09.2019.

Date of Argument : 16.03.2020.

Date of Judgment : 25.06.2020.

J U D G M E N T

1. The present case arose out of a FIR lodged by informant Musstt. Khudeja

Khatoon against the accused persons namely  Gopal Barle, Md. Akbar Ali, Md.

Rajiqul Islam and Md. Rafiqul Islam alleging that the accused person Md. Rafiqul

Islam had hit the informant while driving a tractor rash and negligently at the

road in front of her house. Accused person as alleged by the informant did not

stop the tractor after the incident and forcefully tried to drive away from the spot

of occurrence. At this, the informant’s family members resisted and stopped the

tractor; but by then the rest of the accused persons arrived at the scene and

beat up the informant’s son Abdul Salam with a rod thereby causing grievous

injuries on his head. The informant has further alleged the accused persons also

beat up and pelted stones at  her  niece Asmina Khatun and daughter  in  law

Fulbanu thereby causing simple injuries to them. Hence, this case. 

2. On receipt of the FIR, officer in charge of Tezpur Police Station registered

a case vide Tezpur P.S. case no. 71/2017 under section 279/338/325/323/34 of

the Indian Penal Code (IPC) and endorsed the case for investigation. Accordingly

Investigating Officer (I/O) initiated investigation of this case and on completion
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of investigation, I/O submitted charge sheet against the accused persons under

section 279/337/323/34 of the Indian Penal Code (IPC).

3. Thereafter, on basis of the contents of the case diary, FIR, charge sheet

and other relevant documents, cognizance was taken of the offence prima facie

appeared to have been committed by the accused persons and summons were

issued against them.

4. On appearance, accused persons were furnished with copy of relevant

documents under Section 207 of the Criminal Procedure Code (Cr.P.C.). 

5. On perusal and consideration of the material on record and upon hearing

the learned Assistant Public Prosecutor (APP) and the learned counsel appearing

on behalf of the accused persons, prima-facie material of offence under section

279, section 337 and section 323 read with section 34 of the IPC were found

against the accused persons and accordingly particulars of said offence under the

aforesaid sections were read over and explained to the accused persons to which

they pleaded not guilty and claimed to be tried.

6. In  support  of  its  case,  prosecution  examined  10  (ten)  numbers  of

witnesses and exhibited 5 (five)  numbers of  documents.  The witnesses were

cross-examined by the defence and thereafter the witnesses were discharged.

7. Statement of defence of the accused persons under section 313 Cr.P.C.

have  been  recorded  and  kept  with  the  case  record.  Defence  pleas  were  of

complete denial and declined to adduce any evidence.

8. I  have  perused  the  material  on  record  and  heard  the  arguments

advanced by the learned A.P.P. and the learned defence counsel appearing for

the accused persons.

9. Upon  hearing  and  after  perusal  of  the  record,  following  points  are

formulated for proper adjudication of this case:

POINTS FOR DETERMINATION
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(A) Point  No.  1:  Whether  the  accused  person  Rafiqul  Islam  drove  the

“tractor” on a public way in a manner so rash or negligent as to endanger human

life,  or  to  be  likely  to  cause  hurt  or  injury  to  the  informant  and  thereby

committed the offence of rash driving or riding on a public highway punishable

under section 279 of the IPC ?

(B) Point  No.  2:  Whether the accused persons in furtherance of common

intention under section 34 IPC caused hurt to the informant and other above

named victims by doing any act so rashly or negligently as to endanger the lives

and personal safety of the informant and the victims and thereby committed the

offence of causing hurt by act endangering life and personal safety of others

punishable under section 337 IPC?

(C) Point  No.  3:  Whether the accused persons  in furtherance of common

intention under section 34 IPC voluntarily caused hurt to the informant and the

victims and thereby committed the offence of voluntarily causing hurt punishable

under section 323 of the IPC?

DISCUSSION , DECISION & REASONS THEREOF:-

10. P.W.1 Musstt. Khudeja Khatoon who is also the informant in this case

deposed in her testimony that  she had lodged this  case against  the accused

persons as the accused person Rafiqul Islam drove the tractor breaking the fence

surrounding her house and then hit her. When the informant fell on the ground,

her son Abdul Salam came to her rescue. He too, was hit by another accused

person  Akbar  Ali  with  a  rod  on  his  head.  P.W-1  further  deposed  that  her

daughter Asmina Khatun and daughter in law Fulbanu Nessa were hit  by the

accused persons with stones and punches. Informant i.e P.W-1 filed an FIR. P.W-

1 in her  cross examination stated that  there is  a cross case by the accused

persons on her and the other victims. 
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11. P.W-2 Mafizul Islam who is the informant’s son deposed that he saw his

brother  i.e.  victim Abdul  Salam in  injured state  in  the  hospital.  In  his  cross

examination he stated that he had not eye-witnessed the incident.

12. P.W-3 Ismail Sheikh and P.W-4 Shorab Ali denied any knowledge of the

incident.

13. P.W-5  Fulbanu  Nessa  who  is  the  daughter  in  law  of  the  informant

deposed that the said incident happened when the accused person Rajikul while

driving a tractor broke the fence of her house and also hit her mother in law i.e

the informant and along with other accused persons hit her brother in law Abdul

Salam. Abdul Salam sustained injuries to his head leading to bleeding. P.W-5

further stated that the accused person Rajikul Islam pushed Abdul Salam to the

ground and when P.W-5 came to his aid; pushed her as well. However, P.W-5 in

her testimony named the accused person who drove the tractor as Rajikul and

not Rafiqul Islam as deposed by P.W-1 and other P.W's; thus casting cloud over

her testimony regarding the identity of the accused person who was driving the

tractor.  Further,  in  her  cross-examination,  P.W-5  stated  that  there  was  an

ensuing fight between the informant’s son Abdul Salam and the accused persons

regarding some matter related to farming. She denied in her cross examination

that they had obstructed the accused persons from using the path in front of

their house. However, she admitted that there was an argument between both

the parties regarding construction of the road in front of the house. As can be

seen from the testimony of P.W-5, she nowhere states that she was hit by the

accused persons with stones or punches alleged by the informant i.e P.W-1.

14. P.W-6 namely Fakaruddin who is the only independent witness in this

case stated that the incident happened in the year 2017 when he heard hue and

cry and hence came rushing from the field and saw Abdul Salam lying on the

road with injury on his head. Thus, P.W-6 is not an eye witness to the alleged

incident but reached the spot of occurrence after the happening of the incident. 
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15. P.W-7 Abdul Salam who is the informant’s son and the alleged victim in

the instant case corroborated P.W-1’s testimony regarding the incident. However,

in his testimony he deviated from P.W-1’s testimony to the extent that he was hit

by a boulder on his head from behind by accused person Akbar Ali. Both P.W-1

and P.W-7 denied any knowledge of the number of the tractor alleged to have

been involved in the incident. 

16. P.W-8 Asmina in her testimony deposed that the accused person Rafiqul

Islam  drove  a  tractor  on  Abdul  Salam’s  body  and  when  the  informant  had

resisted  she  too  was  hit  by  the  accused  persons  with  stones.  P.W-8  in  her

testimony nowhere stated that she too was hit by the accused persons though

she claimed that she eye witnessed the incident. 

17. P.W-9 namely Dr Bijoy Pal Das who is the medical officer at Kanaklata

Civil  Hospital  at that time of the incident deposed that he had examined the

informant  on  police  reference  and  found  no  cut  or  sign  of  injury  on  the

informant’s body. However, the medical report prepared by him stated that the

informant had suffered simple injuries. Ext-2 is the medical report and Ext-2(1) is

his signature thereon. Similarly, he had examined another victim Asmina Khatun

and found no cut injury on her body; though the medical report stated that the

nature of injury suffered by the victim as simple. Ext-3 is the medical report and

Ext 3-(1) is his signature thereon. Similarly Ext-4 is the medical report of Fulbanu

and Ext-4(1) is his signature thereon. 

Testimony of the M.O is not tenable to the extent that the reports prepared by

him of the alleged victims are not elaborate enough to substantiate the kind of

simple injury suffered by the victims.

Further, M.O who had examined the main victim Abdul Salam who had allegedly

suffered head injuries has not been examined by the prosecution. 

18. P.W-10 namely Naren Chandra Boro who was the I.O of the instant case

deposed in his  cross examination that  P.W-1 i.e.  the informant did not state
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before police that the accused Rafiqul Islam had knocked her down or that her

son Abdul  Salam was hit  on his  head by accused person Akbar  Ali.  P.W-10,

further stated that P.W-6 Fakaruddin did not mention before police that he saw

Abdul Salam lying on the road in injured state. Ext-5 is the sketch map and Ext-

5(1) is his signature thereon. Ext-6 is the chargesheet.

19. On perusal of the testimonies of the above mentioned P.W's; it is seen

that there is no independent eye witness to the alleged incident of rash and

negligent driving punishable under section 279 IPC and the subsequent alleged

acts of acts endangering the life and personal safety of other punishable under

section 337 IPC or the act of voluntarily causing hurt punishable under section

323 IPC.

At this juncture, it would be relevant to go through the definition of section 279

IPC which states as follows:

“Whoever drives any vehicle, or rides, on any public way in a manner so rash or

negligent as to endanger human life, or to be likely to cause hurt or injury to any

other person, shall be punished with imprisonment of either description for a

term which may extend to six months, or with fine which may extend to one

thousand rupees, or with both.”

Perusal of definition shows that to attract the section 279 IPC, the prosecution

has to prove that accused was driving the vehicle on a public way in a manner so

rash or negligently. There is nothing in the testimony of P.W-1 and the remaining

P.W's,  which conclusively indicate that  accused Rafiqul  Islam was driving the

aforesaid vehicle i.e. a tractor in a rash or negligent manner. Also, absence of

independent eye-witness to the alleged incident weakens the allegations of the

informant  against  the  accused  persons  including Rafiqul  Islam.   Further,  the

sketch map of P.W-10 is also of no avail  to the prosecution which has been

prepared in a very casual manner. Hence, ingredients of section 279 IPC qua the

accused person Rafiqul Islam are not made out. Point No. 1 is hereby determined

in the negative.
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20. For  the sake of  convenience,  point  no.  2  and point  no.  3  have been

summed up together. Perusal of the testimony of P.W-1 and the alleged victims

i.e.  P.W-5,  P.W-7  and  P.W-8;  there  appears  contradiction  amongst  their

testimonies. While P.W-1 i.e. the informant have stated that P.W-5, P.W-7 and

P.W-8 were attacked by the accused persons with stones and punches; neither

P.W-5 i.e Fulbanu Nessa nor P.W-8 Asmina have stated in their testimonies in

court that they were hit by the accused persons. P.W-5 had merely stated that

she was pushed to the ground by the accused person Rajikul Islam when she

went  to  the  aid  of  Abdul  Salam.  Nowhere,  Fulbanu Nessa  and  Asmina  have

stated that they were hit by the accused persons; though they were taken for

medical checkup. The M.O who examined all the alleged victims excluding Abdul

Salam have stated that though he mentioned in the report as simple injury for

each one of  the patients;  there was no cut  or  external  injury  found  on the

alleged victims.

As far as P.W-1 and P.W-7 are concerned, they have stated in their testimonies

of being hit by the accused persons and that P.W-7 namely Abdul Salam was hit

by accused person Akbar Ali due to which P.W-7 allegedly sustained head injury.

But to corroborate and substantiate the allegations of causing hurt to P.W-7,

there is no medical report that is exhibited nor the M.O who examined P.W-7 has

been produced in court by the prosecution; thus making the prosecution case

weak. 

Further, the only independent witness i.e. P.W-6 namely Fakaruddin was not an

eye  witness  and  saw  Abdul  Salam lying  on  the  road  only  after  the  alleged

incident. He could not provide in his testimony any detail regarding as to who

had hit Abdul Salam and the other alleged victims. 

At this point it is essential to peruse the definitions of voluntarily causing hurt

under section 323 IPC and causing an act endangering the life and safety of

others under section 337 IPC.
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Section 337 IPC: 

“Whoever  causes  hurt  to  any  person  by  doing  any  act  so  rashly  or

negligently  as to endanger human life,  or the personal  safety of  others,

shall  be  punished  with  imprisonment  of  either  description  for  a  term

which may extend to six months,  or  with fine which may extend to five

hundred rupees, or with both.”

Section 323 IPC 

“Whoever,  except  in  the  case  provided  for  by  section  334,  voluntarily

causes hurt, shall be punished with imprisonment of either description for

a term which may extend to one year, or with fine which may extend to

one thousand rupees, or with both.”

At this point in order to understand the definition of “voluntarily causing hurt,”

one has to peruse section 321 IPC

Section 321 IPC .—

“Whoever does any act with the intention of thereby causing hurt to any

person, or with the knowledge that he is  likely thereby to cause hurt  to

any  person,  and  does  thereby  cause  hurt  to  any  person,  is  said

“voluntarily to cause hurt”.

Perusal  of  the  aforesaid  sections  shows that  to  attract  section  323  IPC and

section 337 IPC, the prosecution has to prove that the accused persons had

voluntarily hit the informant and the alleged victims and thereby caused hurt to

them as per section 321 IPC and in order to attract s.337 IPC, the hurt caused

should  endanger  life  and  personal  safety  of  the  victims.  However,  evidence

regarding  the  hurt  caused  to  the  victims  is  not  credible  as  the  M.O  in  his

deposition clearly stated that there was no cut or external injury nor any kind of

swelling on any body part of the victims though he had stated in the medical
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report that the nature of injury is simple. It is seen that the M.O had adopted a

casual approach while examining the victims and did not bother to substantiate

in the medical report that as to the kind of simple injury suffered by the victims.

It is simply mentioned in the reports that Khudeja Khatoon i.e. the informant, her

daughter  Asmina  and  daughter  in  law  Fulbanu  Nessa  had  complained  of

abdominal/chest pain and the nature of injury is simple without any description

of the injury.  This  report/s further  coupled with his  deposition in  court  casts

doubt on the credibility as to the injuries alleged to have been suffered by the

victims.

Further, as already discussed above, prosecution case is rendered weak as the

allegations on the accused persons of causing hurt to P.W-7 i.e. Abdul Salam is

not  corroborated  nor  substantiated  by  any  independent  witness.  Neither  any

medical report is exhibited nor the M.O who examined P.W-7 has been produced

in court by the prosecution making the prosecution weak and toothless and also

casting reasonable doubt as to the culpability of the accused persons. 

Also, the testimonies of the P.W's do not have any concluding material to show

that  the accused persons had acted in  furtherance of  any common intention

satisfying the ingredients of section 34 IPC which explains that “When a criminal

act is done by several persons in furtherance of the common intention of all,

each of such persons shall be liable for that act in the same manner as if it were

done by him alone."

The Hon’ble Supreme Court of India in the case of V. D. Jhingan Vs. State of

Uttar Pradesh 2 AIR 1966 SC 1762 has held that it is the cardinal rule of criminal

jurisprudence that the burden in the web of proof of an offence lies upon the

prosecution to prove all the facts constituting the ingredients beyond reasonable

doubt. If there is any reasonable doubt, the accused is entitled to the benefit of

the reasonable doubt. 
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Hence, in view of the discussion made above, I have no hesitation to hold that

the prosecution has failed  to  prove the case against  the accused persons of

offence under section 323 IPC and section 337 IPC, beyond reasonable doubt as

ingredients of offence under the aforesaid sections qua the accused persons in

furtherance of common intention are not made out. Accordingly, accused persons

namely Gopal Barle, Md. Akbar Ali,  Md. Rajiqul Islam and Md. Rafiqul Islam are

acquitted for offence under section 323, section 337 read with section 34 of IPC.

Point no. 2 and Point no. 3 are hereby determined in the negative.

21. Burden of proof to establish the guilt of the accused persons is on the

prosecution. Here, prosecution has failed to establish the guilt of the accused

persons.  From the evidence of the prosecution witnesses who has appeared, it

can be seen that there is no incriminating material to suggest that the accused

persons have committed offence punishable under section 279/337/323/34 IPC.

22. Considering all, it is found that the prosecution has failed to establish the

guilt of the accused persons and implicate them of any offence under the above

stated sections of IPC. The points for determination as stated above are hence,

decided in negative.

O R D E R

23. In light of the above discussion, the accused persons namely Gopal Barle,

Md. Akbar Ali,   Md. Rajiqul Islam and Md. Rafiqul Islam  are acquitted of the

charges of offence alleged to have been committed by them. 

24. Set the accused persons at liberty forthwith.

25. Bail bond for the accused persons are extended for a further period of six

months in view of section 437(A) of the Cr.P.C.
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26. Date  of  argument  was  on 16.03.2020  but  due  to  Covid-19  pandemic

judgement is pronounced today. Given under the hand and seal of this court on

this 25th day of June, 2020 at Tezpur, Sonitpur.

(Smt.Triza P Mazinder Baruah)
Judicial Magistrate First Class
Tezpur, Sonitpur
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Appendix 

Name of the witnesses of Prosecution:-

1. P.W-1 :   Musstt. Khudeja Khatoon.

2.        P.W-2 :   Mafizul Islam.

3. P.W-3 :   Ismail Sheikh.

4. P.W-4 :   Shorab Ali.

5. P.W-5 :   Fulbanu Nessa.

6. P.W-6 :   Fakaruddin.

7. P.W-7 :   Abdul Salam.

8. P.W-8 :   Asmina.

9. P.W-9 :   Dr Bijoy Pal Das.

10. P.W-10 :  Naren Chandra Boro.

Documents exhibited by Prosecution :-

1. Ext. 2 - Medical report.

2. Ext. 2(1) - signature of Dr Bijoy Pal Das.

3. Ext. 3 – Medical report.

4. Ext. 3(1) - signature of Dr Bijoy Pal Das.

5. Ext. 4 – Medical report.

6. Ext. 4(1) - signature of Dr Bijoy Pal Das.
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7. Ext. 5 – Sketch map.

8. Ext. 5(1) – signature of Naren Chandra Boro.

09. Ext. 6 – Chargesheet.

10. Ext. 6(1) – signature of Labanya Bezbaruah.

Name of the witnesses of Defene:-  Nil

Documents exhibited by Defence :-  Nil

(Smt.Triza P Mazinder Baruah)
Judicial Magistrate First Class
Tezpur, Sonitpur
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